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FOR THE SECOND CIRCUIT 


MIJ.L?R ELEVATOR INDUSTRIES, INC., No. 76-7387 

Plaintiff-Appellant. 

- against - 

LOCAL UNION NO. 3, INTERNATIONAL BROTHER- : 
HOOD OF ELECTRICAL WORKERS, THOMAS VAN 
ARSDALE, individually and as Business 
Manager of Local 3, JAMES O'HARA, indi- 
vidually and as Asst. Business Manager 
of Local 3, JOHN KROMER, individually 
and as Business Representative of Local 
-3, “JOHN DOE", “JAMES SMITH", and “JANE 
ROE", 

Defendants-Appellees. 

- and - 


LOCAL UNION NO. 1, INTERNATIONAL UNION 
OF ELEVATOR CONTRACTORS, 


Intervenor. 


BRIEF OF PLAINTIFF-APPELLANT 
STATEMENT PURSUANT TO RULE 28 


This is an appeal from an order rendered by Judge 
Jack B. Weinstein of the United States District court for the 
Eastern District of New York on August 12, 1976 denying plaintiff's 
motion for a preliminary injunction and dismissing plaintiff's 


action for a permanent injunction. Judge Weinstein's order 


was endorsed by him on the Order to Show Cause issued by Judge 


George C. Pratt, of the same Court on August 10, 1976. 
ISSUES PRESENTED 


Millar* submits the following statement of issue 


and of the case. 


1. Did the District Court's err in refusing to 


grant Miliar's motion for a temporary restraining order and 


in dismissing Millar's action for a permanent injunction 


of a work stoppage in violation of the no-strike provisions 

of its Collective Bargaining Agreement with Local 3** 0.1 the 
ground that the dispute was not sufficiently arguably arbitrable 
to warrant an injunction since the Court construed the 
arbitration agreement between Millar and Local 3 to apply 


exclusively to employee initiated grievances? 


2. Is Local 3 excused from honoring its no- 
strike commitment and agreement to arbitrate disputes as 
to the application and interpretation of its agreement with 
Millar as a result of an award by an Association of Employers 


and Unions to which Millar was excluded? 


* Reference to Millar is to Plaintiff-Appellant. 
bad Reference to Local 3 is to Defendants-Appellees. 


*#* Reference to Local 1 is to Intervenor-Appellee. 


STATEMENT OF THE CASE 
I. THE PROCEEDINGS BELOW 


This is an action arising under the Labor Management 
Relations Act §301, 29 U.S.C. §185. Millar sought a temporary 
restraining order, preliminary injunction and permanent 
injunction of a work stoppage, in viclation of the no-strike 
provisions of its Collective Bargaining Agreement with Local 3 
on the ground that the grievance which gave rise to the work 
stoppage was subject to arbitration under the terms of said 


Collective Bargaining Agreement. 


Millar on August 5, 1976, commenced this action 
by the filing of a Verified Complaint with the Clerk of the 
United States District Court for the Eastern District of 
New York. On the same day, George C. Pratt, District Judge, 
issued an Order to Show Cause with a temporary restraining 
order restraining Appellees from continuing the work stoppage 


in question and requiring said Appellees to appear before Jack 


2 
B. Weinstein, a Judge of that Court on August 13, 1976. This —_ 


order was consented to by counsel representing the Appellees 


and counsel so endorsed his consent on Judge Pratt's order. 


Thereafter, on August 10, 1976, Appellant was 
compellec to request an Order to Show Cause as to why Appellees 
should not be punished for contempt for violating and dis- 


obeying the order of the Court issued on August 5, 1976, 


described above. Said order was issued by Judge Pratt on 
August 10, 1976 and made returnable before Judge Weinstein 
on August 12, 1976, along with the prior order. At Judge 
Weinstein's request, the Court on its own motion, changed 
the return date on both motions before Judge Weinstein 


to August 11, 1976. 


On August 11, 1976, Millar and Local 3 appeared 
before Judge Weinstein at or about 10 A.M. and Local 3 agreed 
- to obey the order of the Court issue on August 5, 1976. At the 
same time, the attorneys for Local 1 presented a motion to 
intervene on the ground that they had an interest in the 
proceeding. Millar objected on the ground that Local 1 was 
not a party to its contract with Local 3 nor did Millar have 
any employees represented by Local 1, or have a duty to 
bargain with Local 1. Judge Weinstein allowed the intervention. 
However, he issued no order or stated no reason for so 


doing. 


Judge Weinstein then ordered the parties to appear 
before him again at 3 P.M. on the same day. At 3 P.M. after 


it was ascertained that Appellees were obeying the Court's 


order, Appellant withdrew its request for an order to punish 


the Defendants for contempt. Judge Weinstein then set the 


matter down to be heard on August 12, 1976 at 2 P.M. 


On August 12, Judge Weinstein conducted an evi- 
dentiary hearing on .\) »éllant's motion for preliminary 
injunction and issued *!e following order appealed from: 

"Upon full trial of the issues the case 

is dismissed. The Court finds that the 

dispute is not sufficiently arguably 

arbitrable to warrant an injunction. The 
temporary restraining order is extended 

to the first motion day of the Court of 

Appeals, Second Ciccuit, so that the 

parties may seek a stay or other relief. 

The clerk will close the case. 

SO ORDERED, 
s/Jack B. Weinsiein 
August 12, 1976" 
II. STATEMENT OF FACTS 
THE COLLECTIVE AGREEMENT BETWEEN THE PARTIES 


Millar is engaged in the business of repairing, 
reconstructing, upgrading, maintaining, modernizing, in- 
stalling and converting elevators to automatic operation. 


Millar recognizes Local Union No. 3, International 


Brotherhood of Electrical Workers ("Local 3") as the bargaining 
agent for the employees performing this work and has done so 


Since the 1940's. (Tr. 4) 


sae* Tr. , refers to pages in the transcript of the hearing 
before Judge Weinstein on August 12, 1976. 


Local 3 and Millar are parties to a Collective Bar- 
gaining Agreement effective from January 7, 1976 th: cugh 
October 29, 1978 (hereinafter referred to as “the Agreement") 
which governs the wages, hours and other working conditions 
for Millar's employees represented by Local 3. (Tr. 4) 


{A copy of the Agreement was admitted into evidence as 


Exhibit 1. (Tr. 5) ) This Agreement was in effect on August 


5, 1976. (Tr. 5) 
NO STRIKE PROVISIONS 


Article XV of the Agreement provides as follows: 
(Exhibit 1, Page 28) 


...(b) That there shall be no strike of any 
kind, including slowdowns, sit-down, stay-in, 
walk-out, boycott, picketing or work stoppage 
during the term of this Agreement. Any violation 
(1) on the part of the Union officials shall cons- 
titute a breach of this Agreement or (2) on the 
part of any employee, whether or not an official of 
the Union, shall constitute just cause for discip- 
linary action, which may include discharge. 


Each Company pledges that there shall be no 
lockecut during the term of this Agreement.” 


GRIEVANCE PROVISIONS 


Article XI of the Agreement reads as follows: 


(Exhibit 1, page 20) 


"Grievance Procedure 


Nothing in this section shall preclude the 
right of any individual employee to take up 
his grievance direct with his immediate 
supervisor, his department head, or the 
President, if he so chooses. However, when 
an employee has a difference or dispute as 
to the interpretation or application of any 
provision of this Agreement, there shall be 


no suspension of work on account of such 
difterence, but an earnest effort shall be made 
to settle the question immediately by means 

° e procedure herein descr and no 


other me of adjustment w resorted to. 
seher met oF 


lst step. Within five (5) working days after 

a grievance arises the employee (with or without 
his Shop Steward as he may choose) shall discuss 
the matter with his immediate superviscr who shall 
reach a decision within the next two (2) working 
days, unless an extension is mutually agreed upon 
in writing. 


2nd step. In the event a satisfactory settlement 
has nct been reached or decision made, within the 
time specified in the lst step, the employee (with 
his Shop Steward or Business Representative) shall 
take up his grievance within two (2) additional 
working days with his department head. The depart- 
ment head shall reach a decision within the next 
three (3: working days, unless an extension is 
mutually agreed upon in writing. 


3rd step. In the event a satisfactory settlement 
has not been reached or decision made by the de- 
partment head, within the time specified in the 
2nd step, the employee (with Shop Steward or 
Business Representative) shall within two (2) 
additional working days present his grievance 
direct to the President who will review the 

case with a view of arriving at a mutually sat- 
isfactory settlement. If no mutually satis- 
factory settlement can be arrived at within five 
(5) working days, the matter may be referred by 
either party to arbitration as hereinafter 
provided. 


a 


In an emergency, Step #1 may be taken up during 
regular working hours and time thus lost by the 
employee and his Shop Steward will be borne 

by his Company unless, in its opinion, such lost 
time becomes unreasonable. Otherwise, all 
grievances will be considered and acted upon 
outside of regular working hours and no time 
thus spent by the employee and/or his Shop Ste- 
ward will be borne by his Company. 


If a discharged employee claims he has been dis- 
charged without just cause, his case will be handled 
through the grievance procedure described above. 
Should such an employee be reinstated due to a 
decisior that he was discharged without just cause, 
he shali be compensated for the time lost not to 
exceed (8) hours per day or forty (40) hours 

per week at his straight time hourly rate. 


Any grievance which is not presented or processed 
within the time limits set forth in this section, 
shall be deemed to have been settled to the mutual 
satisfaction of the aggrieved employee and his 
Company." 


ARBITRATION PROVISIONS 
Article XII of the Agreement reads as follows: 
“ARBITRATION 


Any grievance arising out of a difference or 
dispute as to the interpretation or application of 
any provision of this Agreement which has not been 
satisfactorily settled through the grievance procedure 
prescribed herein. shall be referred to a Board of 
Arbitration consisting of three (3) men.... (Exhibit 
1, page 22) 


Millar presently has a contract with the Plaza Hotel 


(Tr. 5) to upgrade, ~odernize, install and replace existing 


elevators to improved automatic operation (Tr. 5) The work 
was and is being performed by Millar's employees covered by 
the Collective Bargaining Agreement between it and Local 3 
(Tr.7) and is work that Millar's Local 3 employees have per- 
formed many times before. (Tr.6) This work is being per- 
formed on cars, 5, 6, 7 and 8 at the Plaza Hotel. (Tr. 6) 


Millar's President, Yale Citrin, was informed by 
James O'Hara, the Business Representative of Local 3, that 
the members of his Union would no longer perform any work on 
elevator numbers 5, 6, 7 and 8 at the Plaza Hotel and that 
he was instructing Millar's employees that they were to stop 
work. (Tr. 8) 


Citrin told O'Hara that wasn't right or fair to do 
in the middle of a major job and that his Union was under 


contract to Millar. (Tr.8). 


Millar's employees on the Plaza Hotel job were 
notifed by defendant, O'Hara that they were to stop work 


on elevators 5, 6, 7 «nd 8. (Tr.9) 


On August 2, 1976, Cirtin sent the following 


mailgram to Mr. Thomas Van Arsdale, of Local 3: (Tr. 11) 


“we have been informed that members of your Union 
employed by our Company have been instructed by 
the Union to no longer perform work on elevators 
number 5, 6, 7 and 8 at the Plaza Hotel. We 
consider this work stoppage in violation of the no- 
strike provision of our agreement. Your claim 
that this work is not within the scope of work 
covered by our agreement is a matter subject to 
arbitration. We demand that you immediately 
rescind any and all instructions to your members 
to cease this work and further demand that you 
submit this matter to arbitration. We stand ready 
to select a Board of Arbitration." 

No response was received from Local 3 to this 


mailgram. (Tr. 10) 
CONTRACT VIOLATIONS BY LOCAL 3 


On August 4, 1976 at approximately 3 P.M. the 
members of Local 3, employed by Millar at the Plaza Hotel 
project cease¢ all work on elevators 5, 6, 7 and 8. There 
were conversations with the men but they refused to work. 


(Tr. 9) 


No further work was performed on elevators 5, 6, 7 
and 8 until August 10, 1976 when in the face of being punished 
by Judge Weinstein for contempt of Judge Pratt's order of 


August 5th, the employees returned to that work. 


The Agreement between Local 3 and Millar contains 


an exhibit marked A, Job Classification Descriptions. The 


description of a "Grade A Elevator Repair Mechanic" specifies 


that he is to "Repair, modernize and install elevators”. 


As a result of Local 3's refusal to perform this 
work at the Plaza, Millar may defauit under its contract. 


The damages Millar would be 1 .»le for are incalculable 


and Millar would lose its reputation as a reputable elevator 


company. Local 3's actions will subject Millar to a liability 
which cannot be fully estimated, calculated or compensated 


in money. (Tr. 13) 


Summary of Argument 


Point I 


THE DISTRICT COURT'S INTERPRETATION OF THS INSTANT 
ARBITRATION LANGUAGE REQUIRING THAT AN EMPLOYEE 
INITIATED GRIEVANCE BE THE PREDICATE FOR THE 
EXISTENCE OF AN ARBITRABLE DISPUTE WITHOUT WHICL 
NO INJUNCTION IS WARRANTED, IS AN INACCURATE 
STATEMENT OF THE LAW. 


While Judge Weinstein did not write an opinion 
to support his order, the grounds for his ruling are con- 
tained in the transcript of the proceedings before him on 
August 12, 1976. After examining the arbitration and grievance 
clauses contained in the Local 3 - Millar Agreement, Judge 


e 


Weinstein concluded: 


"11 is the grievance procedure. Article 11 
clearly relates to grievances of employees. 
It provides a detailed way of resolving 
grievances of employees. 


Article 11 is not applicable here 
because the employees have no grievances. 
They are not complaining about anything. 


Article 12 is the basic arbitration 
provision. It provides, ‘Any grievance 
arising out of a difficulty or dispute 
as to the interpretation or application 
of any provision of this agreement,' here 
I emphasize ‘which has not been satisfactorily 
settled through the grievance procedure des- 
cribed herein and goes on shall be subject 
to arbitration.' 


This is not a grievance procedure pro- 
vided herein. It is an entirely different 
kind cf dispute. 

Article 15 is dealing with the strikes 
and lockouts provided in Subdivision B, ‘Any 
violation on the part of the union official 
constitutes a breach of this agreement.' This 
may be a breach, but we have here in the 
agreement, ‘on the part of any employee shall 
constitute cause for disciplinary action which 
may include discharge.' 

As I read this agreement, this is not an 
arbitrable dispute." 

This very issue was addressed by the 3rd Circuit 
in Avco Corp. v. Local 787, UAW, 459 F.2d 968 (3rd Cir., 


1972). 


In that case, as here, the lower court maintained 
that the Company and the Union were not contractually bound 
to arbitrate since the grievance procedure was "employee 
oriented” and the Company had no right to initiate such 
a procedure. } The Circuit Court in rejecting that argument 
held that such an interpretation of the limitation of the Boys 


Markets Rule was far too restrictive. 


(1) Footnotes appear as an appendix to this brief. 


it~ 


The facts in Avco were that Avco and the International 
Union, United Automobile, Aerospace and Agricultural Implement 
Workers of America and its Local No. 787 (jointly referred to 
as the Union) entered into a collective bargaining agreement 
which contained, iiter alia, a "no-strike" clause and a broad 
compulsory arbitration clause. In essence, the compulsory 
arbitration clause provided (1) that a grievance is “defined 
as any alleged violation of the terms of this Agreement or 
differences of opinion as to its interpretation or application", 
(2) that "any individual employee or group of employees 
shall have the right to present grievances to the Company 
at any time", (3) that in the event grievances are un- 
resolved by resort to the mechanisms set forth in the 
agreement, the Union may refer the matter to the American 


Aribtration Association, and (4) that "[t]he decision of 


the arbitrator shall be final and binding upon the parties". 


Avco had laid 1500 employees because of adverse ecomonic 
conditions in the aerospace industry, but despite the lay- 
offs, the nature of the products manufactured required over- 
time work. The Union passed a resolution to the effect trvc 
the members would refuse cvertime work until such time as 
the laid-off employees were rehired. Avco was notified of 
the resolution, and when the employees refused to accept 
further overtime, Avco sought an injunction in the state 
courts. The cause was removed by the Union to the district 


court which, after a hearing, denied the injunctive relief, 


holding that Avco and the Union “are not contractually bound 
to arbitrate the present dispute *** since the procedure ane 
was employee-oriented and since only the union had the right 
to institute action under the provisions cf the agreement." 


325 F.Supp. at 591. 
The Third Circuit Court reversed holding: 


"Wwe believe that this interpretation of the limitations 
of Boys Markets is far too restrictive. All that 

Boys Markets requires is that ‘both parties are con- 
tractually bound to arbitrate.' 398 U.S. at 254, 
quoting 370 U.S. at 228. It does not require that 
both parties be capable of initiating arbitration." 


There are patent similarities between Avco and 


the instant matter. The Grievance and Arbitration clauses 


are similar if not almost identical. The fact pattern of 
the Union coming to a unilateral conclusion and enforcing 


that conclusion by a work refusal is also similar. 


The facts and contract language are so similar 
that we submit that the instant matter is on "all focus" 


with Avco. 


The "procedure" referred to in the instant Agreement 
is entitled "GRIEVANCE PROCEDURE". The term “grievance” is 
not defined by the Agreement. Nor are the terms "difference” 
and “dispute". Yet, it is the "difference" and “dispute” 
which must be submitted to the "GRIEVANCE PROCEDURE", and 
it is: 


“Any grievance arising out of a difference 

or dispute ... which has not been satisfactorily 

settled through the grievance procedure pres- 

cribed herein, (which) shal? be referred 

to a Board of Arbitration ...." 

If the Court limits its perspeccive, it will view 
"grievance", “difference” and “dispute" as mutually exclusive 
disparate terms which narrowly define particular relations 
between the employer and its employees. If we use common 
sense, we will view these words as supportive terms used 


to denote a broadly defined relation between the employer 


and its employees. 


What is a "grievance"? In the absence of con- 


tractual definition it has been said that: 


"(t)he term connotes conflict and irritation, 
and thus could be defined as any ‘gripe’ 

or any type of complaint by an employee 

or a union against the employer or by an 
employer against his employee or the Union.” 
Elkouri, How Arbitration Works, Third Ed. 
1973, The Bureau of National Affairs, Inc. 

p. 109 (hereafter “Arbitration"). 


Does not a “difference” or "dispute” connote a 


“conflict", "gripe", “irritation” or "any type of complaint"? 


Here we had a work stoppage; in Avcc there was 
a refusal to work overtime. Can we believe that employees 


and their Union effect a stoppage and strike in the absence 


of a "difference" or "dispute" or “gripe” or "irritation" 


or “conflict"? 


We respectfully submit that Judge Weinstein's 


order ignores the established holding of the Supreme Court 


in Boys Markets, Inc. v. Retail Clerks, 398 US 235 (1970) 
and the Third Circuit in Avco, supra. This Court has not 
enunciated a contrary rule to the Avco holding to our know- 
ledge and we urge that it follow the decision of the Third 


Circuit. 


The Avco decision has been cited with approval 
by the Fourth Circuit in ” .ongahela Power Co. v. Local No. 
2332, International Brotherhood of Electrical Workers, 484 


F.2d 1209 (4th Cir., 1973). There the Court states: 


"...it is immaterial to the Company's duty 

to arbitrate that the grievance procedure is 
employee oriented. The Company is bound 

to arbitrate if the Local elects to 

pursue that remedy, and the Local is bound 

to arbitrate a grievance rather than to resort 

to a work stoppage. Avco, supra 459 F.2d at 972. 
The claimed violation of the Eiressning agreement 
is, therefore, "a grievance which both parties 
are contractually bound to arbitrate." 


The Court of Appeals for the Seventh Circuit reversed 
and remanded a decision by the District Court for the Northern 


District of Illinois. The District Court had denied an 


injunction sought by an employer to enjoin a strike on the 
ground that the contractual grievance - arbitration procedures 
permitted reference of a dispute to an arbitrator only after 
failure to resolve a grievance filed by an "aggrieved employee." 


See, Kable Printing v. Dist. Lodge, No. 101, International 


Assn. of Machinists & Aerospace Workers, 498 F.2d 1403, (7th 


Cir. 1974) reversing and remanding, 359 F.Supp. 265 (No.D., 
Ill. 1973). 


In Teledyne Wisc. Motor v. Local 283, United 
Automobile Workers, 530 F,2d 727, (7th Cir. 1976), the Seventh 
Circuit Court of Appeals in affirming the District Court's 
denial of an injunction sought by an employer to restrain 
employee refusal to work overtime on the ground that there 
was no express "no strike" cliuse in the contract expressly 
preserves its approval of the Third Circuit's holding in Avco, 
supra, by distinguishing Avco on the ground that the agreement 
before them did not contain a "no-strike" clause and the union 
is consequently not precluded--contrary to the situation in 
Avco--from engaging in a strike, work stoppage, refusel to 
work overtime, or other type of production shut-down or 
slowdown. Thus the "quid pro quo” present in Avco was 


lacking. 


In the case sub judice the existence of a no- 
strike clause i: not in dispute. Even if the instant arbitration 
clause is employee oriented it is the quid pro quo for a 
broad "no strike" clause, thus clearly within all four 


corners of the Avco holding. 


Appellant contends that their dispute is arguably 
subject to arbitration and that since the arbitration clause 
makes all grievances arising out of the interpretation or 
application of the agreement subject to arbitration, the 
failure of the Union or an employee to file a grievance 
regarding the dispute, which would be processed, would in- 
validate the arbitration procedure which is encouraged by 


federal policy. 


The Supreme Court in Boys Markets, Inc. v. Retail 
Clerks Union, supra, in directing that the Union's strike 
be enjoined, specifically applied its holding to a situation 
in which "a collective bargaining contract contained a 


mandatory grievance provision” which was similar to the 


2 
instant clause. 398 U.S. at 253-4 In fact the Arbitration 


Clause in Sinclair Refining Co. v. Atkinson, 370 U.S. 195 
(1962) is also similar to the one at bar. It should be 
noted that Justice Brennan in writing the dissent in Sinclair 
set out the guidelines for what was to become the criteria 
for the issuance of an injunction in Boys Markets and its 


progeny. 


In Gateway Coal v. United Mine Workers, 414 U.S. 


362 (1974) the Supreme Court, applying the Boys Markets 


Rule, held that an injunction may issue to protect the 
arbitration process even if a “substantial question of 
contractual interpretation must be answered to determine 
if the strike is over an arbitrable grievance". 414 U.S. 
at 382. In Gateway, employees refused to perform work 
they believed unsafe, true the employees are refusing 

to perform work on the tenuous belief that it is no longer 


"their work". 


We submit that the District Court is in error 
by having dismissed the Complaint and having refused plain- 


tiff's provisional remedies as a matter of law. 
POINT II 


THE RESOLUTION OF JURISDICTION AND DISPUTES BETWEEN 
LOCAL 1 and LOCAL 3 DOES NOT AFFECT LOCAL 3'S OBLI- 
GATIONS UNDER ITS AGREEMENT WITH MILLAR 

In so-called "jurisdictional" or "representational" 
disputes the Supreme Court has held that resort to arbitration 
May abe a pervasive, curative effect, even though one Union 
is not a party. By allowing such disputes to go to arbi- 


tration, fragmentation of disputes is substantially avoided; 


and those conciliatory measures which Congress deemed vital 
to “industrial peace” and which may be dispositive of the 
entire dispute are encourage, notwithstanding that the NLRB 
Kay also at some time have jurisdiction over the same dispute 
in whole or in part. Carey V- Westinghouse Electric Corp:, 
375 U.S. 261 (1964). 


We do not actually have a jurisdictional dispute 
in the instant matter since Millar recognizes only one 
Union, Locai 3, as the representative of all of its employees. 
It has no employees represented by Local 1 which claims the 
work in question. Compare, Morning Telegra h v. Powers, 
450 F.2d 97 (2nd Cir. 1971), in which the arbitration agreement 
expressly excluded from arbitration matters involving jurisdiction 


or work assignment. 


Judge Weinstein below seems to imply in his remarks 
that because there had been a jurisdictional dispute between 
Local 1 and Local 3, the dispute between Local 3 and Millar 
is not subject to arbitration. He suggests that the parties 
should seek relief exclusively from the National Labor 
Relations Board [Tr. 28-30]. We respectfully submit that 


Judge Weinstein's view is totally contrary to the holdings 


enunciated in both Carey v. Westinghouse and Morning Telegraph 


v. Powers, supra. 


The Union here places great reliance on the 
case of Drywall Tapers and Pointers, Local 1974 v. Plasterers, 
Local 60, _F.2d__, 92 LRRM 3202 (2d Cir. 1976) affirming 
_ F.Supp. 2d, 92 LRRM 2831 (S.D.N.¥. 1975). That case 
is totally inapposite to the legal and factual matrix at bar. 
It involved the enforcement of an agreement to arbitrate a 
jurisdictional matter between two Unions; not a Union and an 
employer. It says nothing which would justify a Union's 
unilateral refusal to perform work under its contract with 
an employer in violation of a "no-strike" clause as a result 


of its jurisdictional arbitration with another Union. 


The recent decision of the United States Supreme 


Court in Buffalo Forge Company v. United Steelworkers of 
America, AFL-CiO, _US__, 92 LRRM 3032 (July 6, 1976) is not 
applicable to this case. 


As was stated by Judge Smith of this Court, the 


issue in Buffalo Forge was a very narrow and limited one, 


to wit: 


“If a union enters into a collective bar- 
gaining agreement establishing a mandatory 
arbitration procedure and including a 
no~strike clause and then later strikes 
solely out of deference to another union's 
lawful picket line at a place of employ- 
ment common to the two unions, does a 
federal district court have authority 
under §3)1(a) of the Labor Management 
Relations Act of 1947, 29 U.S.C. §185(a), 
to enjoin the strike or is it precluded 
from granting injunctive relief by §4 

of the Norris-LaGuardia Act of 1932, 

29 U.S.C. §104" 517 F.2d 1207. (2nd Cir.) 


We submit that the holding of the Buffalo Forge 
case is that Federal Courts will nct enjoin a strike where 
by doing so it would resolve the very dispute which the 


employer seeks to have resolved in arbitration. 


In the case at hand, as was true in Boys Markets 
itself, the underlying dispute causing the stoppage is the 
union's attempt to force the company to accede to its demand 
regarding the assignment and performance of certain job 
duties. 

In Boys Markets, the dispute between the employer 
and the Union was whether the scope of work covered by 
the collective agreement covered work which the employer 
had assigned to supervisors. Here the dispute between the 


employer and the Union is whether the scope of work covered 


by the collective agreement covers work ‘hich the employer 


has assigned employees represented by Local 3. (These em- 


ployees have been performing this work for the past 20 years). 


Rather than arbitrate this difference as to the 
interpretation and application of its agreement with Millar, 
the Union has chosen to order a work stoppage in violation 


of its no-strike pledge. 


In Buffalo Forge, on the other hand, the court 
determined it will not enjoin a strike over the scope of the 


no-strike claus2 itself, since by doing so the court would 


«33~ 


in all practicality be settling the dispute prior to arbitration. 


In both Boys Markets and the instant matter, the 
issue in dispute is the employer's interpretation of the 


scope of work covered by the Agreement. 


The underlying dispute regarding the interpretation 
of assignment of work will not be resolved by the injunction 


ordering Millar's employees to continue the work while the 


arbitrator decides this dispute. As was true in Boys Market, 


an injunction pending arbitration is essential to carry out 


the promise to arbitrate. 
POINT III 


MILLAR WILL SUFFER IRREPARABLE HARM UNLESS 

LOCAL 3 IS ENJOINED 

Contrary to Judge Weinstein's suggestion that 
Millar sue Local 3 for violation of the collective bar- 
gaining agreement, (Tr. 30), the Supreme Court, in 
Boys Markets, Inc. v. Retail Clerks, Local 770, 398 U.S. 
235 at 248, expressly points out that a suit for damages 
rather than an injunction ordering arbitration “might 
not repair the harm done by the strike and might exacerbate 


labor management strife”. 
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The overwhelming deference to arbitration enunciated 
in the Steelworkers Trilogy was for the express purpose of 
best ensuring industrial peace. The Court suit suggested 
by Judge Weinstein is the very evil, protracted litigation, 
that the Supreme Court sought to avoid by making parties 
adjudicate labor dispute through the “short hand" of 


arbitration. 


Further, the clear weight of evidence establishes 
that Millar is entitled to injunctive relief under the ordi- 
nary rules of equity. It is plain that the Union will, un- 
less enjoined, continue to strike in violation of its con- 
tractual obli s ions. Similarly, the record shows that Millar 
is suffering irreparable harm as a result of the strike by 


its inability to perform its contract with the Plaza Hotel, 


and thus suffer injury to its good name and reputation. The 


denial of injunctive relief to Millar will result in much 
greater harm to it than the potential injury which the Union 
might suffer if this relief is granted. 


CONCLUSION 


For the foregoing reasons, the judgment below 


should be reversed with an order (1) directing that the 


complaint be reinstated (2) that the relief requested in 


the complaint be granted. 


Of Counsel, 


Leonard Rovins 

Carl A. Schwarz, Jr. 
Wynne B. Stern, Jr. 
Ronald Kreismann 


Respectfully submitted, 


FELLNER AND ROVINS 
Attorneys for Plaintiff-Appellant 


FOOTNOTES 


The following is a copy of the Grievance Procedure con- 
tained in the agreement to arbitrate, set forth in the 


District Court decision in Avco Corp. v. Local 787 
United Auto Workers, 325 F.Supp. SoH (1971). 


' ARTICLE MI * 
GRIRVANCK PROCEDURE 


& 

Section 1 Grievances are defined as any 9 
alleved vivolation of the terms of this Agree i 
ment or differences of opinion as to tis in- 


terpretation or application. Subject to the oan 


ProVieiens of Section 7 of this Article LI, 
Kitevsnces as defined herein, shall be settied 
promptiy in the manner hereinafter set forth. 

Step !. A geievunce, except one which Its 
of a general or policy nature, must first be 
taken up coralty with the Department Fore- 
man by the Department Steward’ and the 
employes assertins the grievance, However, 
any aindivicual employee or group of em- 
ployees shall have the right to present griev- 
anees to the Company at any time. In the 
event of a seitiemeoat, a Union representative 
shail have the right to be present. 

Step 2. If no satistactory settlement of the 
grievance is reached in Step 1, the Steward 
witht reduce {i to writing tn duplicate on 8 
erievance form provided by the Company, 
and present it to the Department Foreman. 
No jater than two working days following 
that on which the grievance was presented 
to the foreman, a meeting shall be held for 
the purpese of a full investigation of all facts 
concerned with the grievance. Those present 
at this meeting may include the Labor Re- 
lattons Mannzer tor his designated repre- 
sentative), the Department Head, the fore- 
man, the agprieved emp!oyee or employees, the 
arca Steward, the Shop Chairman tor his 
desicnated representative), the area Commit- 
teeman. and any such other individual or 
individtials who have knowledge or informa- 
tien, which would be pertinent to the ¢iscus- 
shim and setticment of the grievance. Within 
tvo working days following the conclusien of 
this mectins, the Department Head will 
answer the erievance and return it to the 
area Committerman. Faliure tc answer the 
grievance within the time limitation specified 
will automaticallv advance it to the next step. 

Step 3. If no satisfactory settlement of the 
grtevanece is reached in Step 2 above, the 
crievance shall be presented by the Shop 
Committee to the Labor Relations Manager 
or his designated representative. The Labor 
Relations Manager or his designated repre- 
sentative shall mret with the Shop Commit- 
tee once weekly at a designated time for the 
purpere of settling any grievances that may 
he referred to this step. The International 
Representative of the Union may pnrtictpate 
in these meetings. The Labor Relations Man- 
aver or his designated representative shall 
give a written disposttion to all grievances 
presented at this meeting within. five (5) 
working days after this meeting. Fallure to 
do so wit! automatically move the grievance 
to the next step. 

Step 4. In the evemt any grievance referred 
to the Third Step meeting of the erievance 
procedure as proviced herein, remains un- 
settied following dircussion of the grievance 
tn that meeting, it may be formally referred, 
in wilting, by the Union to the American 
Arbitration Assoctation for the purpose of 
arbitrating the unsettled matter. In_ order 
to be valid. such formal written notification 
to the American Arbitration Association must 
be made within twenty-one (21) calendar 
days from the date a written answer ts 
riven following the third step erievance 
meeting and a copy of such notification 
shall be sent to the Company. In the event 
sveh format referral ts not made within 
this iwenfv-one (21) calendar day limit, the 
srievanre shalt be considered settled on the 
basis of the last decision and nogf subject 
to further appeal A erievance properly sub- 
mitted to the American Arbitration Associa- 


a ee meena srimninshinimttrin 


tion shall be considered by an arbitrator who 
eball be selected, and arbitration shal pro- 
ceed, under the Voluntary Labor Arbitration 
Rules then obtaining of the American Arbt- 
tration Association. 

However, if the American Arbitration As- 
sociation is unable to appoint the arbitrator 
on the basis of the preference of the parties 
as indicated on the first lst of arbitrators 
submitted to the parties in accordance with 
its Rules, a second list of three (3) arbitra- 
tora, none of whom shall have appesred on 
the first ist, shall be submitted to the 
parties for thelr consideration. The Company 
and the Union may strike one name from 
the second list. In the event either party 
fails to return the second list {mn the pre- 
scribed manner and time the American Ar- 
bitration Association may appoint the arbi- 

tor from the list of the complying ae 

The Arbitrator when duly appoiated, shall 
proceed to consider the disputed grievance 
without delay. and shall render his decision 
promptly following the conclusion of his 
taking evidence in the matter. The decision 
of the arbitrator shall be final and binding 
upon the parties, The Jurisdiction cf the 
artitrator shall be limited to determining 
questions tnvolving the interpretation or ap- 
plication of the terms of this Agreement, 
or any agreement made supplementary hereto. 
He shall have no authority to add to or sub- 
tract from, or to chanre, any of the terms of 
this Agreement. including the existing waze 
rates, as set forth In Exhibit “A", “B”, and 
“C", production standards, job classifications. 
or operations, nor shall more than one (1) 
erievance be arbitrated by any one arbitra- 
tor The cost of the expense of the American 
Arbitration Assoctation proceedings, includ- 
ing the compensation paid the arbitrator, 
shall be borne oy the party losing the case. 
If the decision is not clear cut as to which 
party won or lost sald case. the arbitrator 
‘shall decide which party shall be ssscssed 
tthe cost 


2. 


The following is the Greivance and Arbitration Clause 


considered in 


70 LRRM 3071. 


“ARTICLE XIV 
“ADJUSTMENT & ARBITRATION 


“A. Controversy, Dispute or Disagrec- 

ment 

Any and all matters of controver- 
sy, dispute or disagreement of any 
kind or character existing between 
the parties and arising out of or in 
any way involving the interprefa- 
tion or application of the terms of 
this Agreement, except as may be 
otherwise provided in Paragraph D 
of this Article. shall be settled and 
resoived by the procedures and in 
the manner hereinafter set forth 


“B. Adjustment Procedure. 


“1. Store Level. The Union through its 
Tepresentatives shall attempt to settle or 
resolve any such matter with the ap- 
propriate store supervisor or person des- 
ignated by the Employer in the manner 
indicated in Article X of this Agreemen: 

“9 Meeting of Representatives. Upon 
receipt of a written notice from enher 
Party, the representatives of the Empioy- 
er and the representatives of the Un:on 
shai] meet within a calendar week and 
attempt to settle or resvive the matter 

“3. Food Employers Council, Inc. The 
Union hereby recognizes the Food Em- 
Ployers Council, Inc. as the authorized 
representative of its members in miat- 
ers pertaining to the negotiation and 

inistration of this Agreement. In 

e event of a dispute, it shall be the 

ty of the Employer to notify the Food 

ployers Council, Inc. of the existins 
pute if said Le ar; ae desires said 
Employers Council, Inc. to repre- 

nt it in the dispute. Should a grievance 
or dispute be settled between the Un:on 
and any ee signatory to eer 
Agreement without the participation bs 
the Food Employers Council. Inc. and - 
in such settlement, an interpretation 0 


Boy's Markets v. Retail Clerks Union, 


398 U.S. 235, found in decision o strict Court, 


BOYS MARKETS, INC. v. RETAIL Cl 
C eed —_—_ 


* 

‘ language or phrase of this Agree- 
oot is invoived in order that such set- 
tlement be reached, the Union shall, 
within ten (10) days of such settlement 
potify Food Employers Council, Inc. In 
rising of the dispute, the language or 

“ ghe phrase interpreted, the settlement 
reached, and the date of such settlement. 
@hould the Union fail to notify the 
Pood Employers Council, Inc. as set 
forth above, the fact of settlement and 
the interpretation of the language or 
phrase of the Agreement involved in the 
gettiement shal] not be used in evidence 
for any purpose whatsoever. No such set- 
tflement or interpretation shall be bind- 
img upon the Food Employers Council, 
Inc. or its members unless the Council 

. @ its members thereof participated in 
arriving at such settlement or interpre- 
tation. 


“C. Arbitration. 


. “1, Any matter not satisfactoriiy set- 

>» Ged or resolved in Paragraph B herein- 

“.gbove shall be submitted to arbitration 
for final determination upon written de- 
mand of either party. The written de- 
mand for arbitration may be made at 

: at time after the expiration of fifteen 
(18) days from the date of the notice. 
gibmitting the matter under Paragraph 
B, subsection 2. hereinabove, to the meet- 
ing of representatives. 


° 
. "2. The representatives of the Union 
@nd the representatives of the Employer 
shall meet for the purpose of selecting 
fit) day “period. following the deagea 
(3) e man 
arbitration. If no reement upon, 
arbitrator is reached duping this per 
either party may then uest a lis’ 
fifteen (15) persons qualified to ac 
arbitrators under this Agreemen 
the Federal Mediation and Concil+ 
Service and upon receipt of this 
the parties shall immediately theres 
select the arbitrator by “until tng 


rey REBTES 


i 


Mames from the list until th 
name remains. The parties sha. 

ts to determine who shall make 
¢ deletion from the list. \ 


. Should either party desire, a 
arbitration shall be convened in lie 
& single arbitrator, consisting of 
number of arbitrators appointed) 
Party (not to exceed two appoint-' 
each) and the impartial arbitrator 
be chairman. The board shal! 
letermine the matter by major- 
ity vote of the members of the board. 


arbitrator or board of arbitra- 
1 be empowered to hear and 
the matter in question and the 
tion shall be final and bind- 
the parties, subject only to their 
under law. The hearings shall be 
within thirty (30) days after the 
of the arbitrator, or board, 
shail have the power to decide the 


Soe 
: 


Jj 


= 


Ra 


held if agreement cannot be 
© Seached by the parties 


considered -in 


Articie Jn piovides: 
“GRIEVANCE AND AralTRATION PROCEDURE 


“Definition 

“1. A grievance is defined to be any 
difference rerarding wages, hours or work- 
ing conditions between the parties hereto 
or between the Emplover and an cmployee 
covered by this working agreement which 
might arise within any plant or within 
any region of operations. 


“Grievance Procedure 


“It is the sincere desire of both parties 
that cmiployees grievances be settied as 
fairly and as quickly as possible. There- 
fore, when a grievance arises, the follow- 
ing procedure must be followed: 

“2. For the purpose of adjusting em- 
ployee grievances and disputes as defined 
above. It i8 agreed that rg 4 employee, 
individually or accompanied by his coin- 
mittceman, if desired shail: 

“fay Seck direct adjustment of any 
grievance or dispute with the foreman un- 
Ger whom he is employed. Such meeting 
will be without Joss of time to the eim- 
ployee and/or his committeeman during 
regular working hours for time spent in 
conference with the foreman. The fore- 
man shall reply to said employee within 
three (3) working days (Saturday, Sunday 
and Holidays excluded) from the date on 
which the grievance was first presented to 
him: 

“(b) Tf the question is not then settled, 
the employee may submit his grievance in 
writiig, on forms supplied by Union, to 
committee seiected as hereinafter provid 
for the particular plant or region which 


in its opinion the grievance has merit, it 
shail have the right to mect with the local 
company superintendent or his represen- 
tative, who shail receive the committee for 
this purpose. Written decisiaus shall be 
made bv the local superintendent or his 
representative within ten (10) days after 
meeting with the committee, provided 


that prior to the time of or at the meet- | 


ing with the committee such complaint or 


erievance has been submitted in writing to | 


se loca] superintendent or his representa- 
ive, 


“(od In exceptional cases, Workmen's ; 
Committees shalt have the right to insti- 


tute grievances concerning any aliczed 


violation of (his Agreement by filing writ- | 


ten complaint with the official locally in 
charce. 

“id) Any grievance filed with or by the 
local Workmen's Committee can only be 
withdrawn with the Workmen's Commit- 
tee’s consent 

“3. No complaint or grievance shal! be 
considered hereunder unless it is presented 
to the superintendent or official localiy in 
charge within sixty (66) davs from the 
date on which the complaint or grievance 
arose, or from the date on which the em- 
eat or emplovees concerned first 

arned of the cause of complaint. 

“4. The committee above mentioned 
shall be selected from among and by ¢yn- 
plovees of ihe Emplover who are members 
of the Union. No official, foreman, or em- 
ployee havine authority to hire or dis- 
charce men shall serve on the committe’ 


such employee is employed. Such commit- | 
tce shail investigate said complaint and if 


The following is the Grievance and Arbitration Provisions 


195, found in rs a to Atkinson v. Sinclair Refining 


Co., 370 U.S. 23 


“5. In case of discharge or lay-off, em- 
ployees who may desire to file complaints 
must present such complaints within one 
(1) week after the effective date of dis- 
charee or lav-cff to the committee men- 
tioned inthis Article. Before any such em- 
ployee is to be discharged for cause, other 
than flacrant violation of rules, or is to 
be laid off. he shall be given a written 
notice, dated and signed by his foreman 
or other representative of the Employer, 
setting forth the reason for such discharge 
or lay-off. In the event an employee has 
been discharged for 2 flagrant violation 
of a company rule, he shall subsequently. 
upon request. be given a written notice, 
dated and signed by his foreman or other 
representative of the Empiover setting 
forth the reason for such discharge. The 
Werkmen's Committee will be furnished 
with a conv of the statement furnished 40 
the employee, both where the discharge 
or lay-off is for cause or for flagrant vio- 
lation of a Company nile. Any grievance 
to be filed under this section must be filed 
within forty (40) days from the effective 
date of the discharge or lay-off. 

“6. In the event the decision of the 
superintendent or his representative shail 
not be satisfactory to the committee, it is 
nereed that the President of the Oil, 
Chemical and Atomic Workers Interna- 
tional Union, AFL-CIO, or someone desig- 
nated bv him, shall, not later than forty- 
five (45) days after such decision, have 
the right to confer with the Director of 
eho td ddelations fer Gee oumedair ¢ 
panics, or someone designated by him, 
for the purpose of discussing grievances 
or disputes and of obtaining decisions 
thereon. It is agreed that the Director 
of Industrial Relations for the Sinclair 
Companies, or someone designated by him, 
shall render a decision to the President of 
the Oil, Chemical and Atomie Workers 
Internationa! Union, AFL-CIO, within 
twenty (20) days after grievances or dis- 
sdiere have been so submitted to him in 
writing. 


continued 


“7. If such decision is not satisiactory, 
then, upon requesi of the President or any 
District Director of the Oil. Chemica! and 
Atomic Workers International Union, 
AFL-CIO and within sixty «60) days from 
the posting date of the final appeal an- 
swer, there shall be set up a local Arbitra- 
tion Board. and such grievances and dis- 
putes submitted to it within ten (19) days 
after formation of such Board. Such local 
boards may be set up at each refinery to 
deal with cases arising therefrom; cases 
arising from Sinciair Oil & Gas Company 
shall be heard and determined at Tulsa, 
Oklahoma; Fort Worth, Texas; Midland, 
Texas: or Casper, Wvoming; cases arising 
from Sinclair Pipe Line Company shal! be 
heard and determined at the cities prev- 
jous!v named or at Kansas City, Missourt; 
Toledo, Ohio: Houston, Texas: Chicago, 
Iilinois: Philadelphia, Pennsylvania; cr 
Independence. Kansas. These local Arhbi- 
tration Boards shal! consider only ircivid- 
ual or local employee or Incal comroittee 
grievances arising under the appiicacion 
of the currentiv existing acreemoat, or 
supplements thereto. and local wage and 
classification cisputes submitted on the 
initiative of the President or any District 
Director cf the Qil. Chemical and Atomic 
Workers International Union, AFL-CIO. 
In this connertion, Emplover acrees to 
rive consideration to local classification 
rate inequity complaints existing by reason 
+ of a comparison with the averace of com- 
petitive rates of pay for like jobs having 
comparable duties and responcibilities 
being paid bv arreed-upon maior competi- 
tive companies in the iocal area. Such re- 
quests for adjustments of classification 
rate inequities. if anv, shall be made not 
nore frequently than twice annually, to 
be effective on February Ist and August 
| Ist. Such requests to be submitted at least 
prodeg (30) days prior to such semi-annual 
: dates. 

: “8 The above mentioned local Arbitra- 
tion Board shall be composed of one per- 
‘ son designated by Employer and one desig- 
nated by the President or District Director 
of the Oil! Chemical and Atomic Workers 
International Union, APL-C1O. The board 
shall be requested by both parties to 
render 4 decision within seven (7) davs 
from date of submission. Shouid the two 
members of the hoard selected as above 
provided. be unable to acree within seven 
(7) days. or to mutually agree upon 
an impartial third arbitrator. an impartial 
- third member shall be selecte? within 
seven (7) days thereafter bv the emnplover 
or employee member of the Arbitration 
——— 


Board, or suci two parties jointly, re- 
questing the Feccral Mediation and Con- 
ciliation Service to submit a panel of 
arbitrators from which the third member 
of the board will be selected in accordance ° 
with the procedure of such Federal Media- - 
tion and Conciliation Service. : 

“9 The decision of the Board aforesaid, + 
as provided in Section 8 hereof, shail bo 
final. However, if the rules and conditions 
existing at the time a given case originated 
are subsequently changed, it is understood 
that the arbitration award rendered under 
former rules and conditions shall not act 
to prohibit consideration of a compiatmnit 
originating under the changed rules and 
conditions. 

“10. Cases arising from the Gasoline 
Plants shall be considered as coming with- 
in the Producing Division in which they 
are located. 

“IL The fee and expense of the impar- 
tial arbitrator selected as above provided 
shall be divided equally between the par- 
ties to such arbitration. Th: Parties aerce 
ta attempt to hold the arbitrater’s fees to 
@ reasonabie basis.” 
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